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Dear Commiussioner: 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Applicants request a pre-appeal brief review of the Final Office Action mailed on 
January 20, 2012, the period for response to which extends through April 20, 2012. 
This Request is being filed concurrently with a Notice of Appeal. 

Applicants have met each of the requirements for a pre-appeal brief review of the 
rejection set forth in the Final Office Action. The application has been at least twice 
rejected. Applicants have filed a Notice of Appeal with this Request, and has not yet 
filed an Appeal Brief. The remarks of this Pre-Appeal Brief Request for Review is five 
(5) or less pages in length and sets forth legal or factual deficiencies in the rejection. 
See Official Gazette Notice, July 12, 2005. 

Therefore, Applicants request reconsideration and withdrawal of the final 
rejections for the following reasons. 
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REMARKS 

I. Status Of The Claims 

In the Final Office Action of January 20, 2012 ("the Final Office Action"), the 
Examiner: rejected claims 1-8, 10-16, 18-26, 28-34, and 36 under 35 U.S.C. § 102(b) as 
being anticipated by U.S. Patent No. 6,003,030 to Kenneret al. ("Kenner"); rejected 
claims 9 and 27 under 35 U.S.C. § 103(a) as being unpatentable over Kenner m view of 
U.S. Patent No. 6,377,996 to Lumelsky et al. ("Lume/s/cy"); and rejected claims 17 and 
35 under 35 U.S.C. § 103(a) as being unpatentable over Kenner m view of U.S. Patent 
No. 7,076,552 to Mandato ("Mandato"). 

Applicants respectfully traverse the rejections and submit that the pending claims 
are allowable over the prior art of record for at least the following reasons. 

II. Rejection Under 35 U.S.C. § 102(b) Based On Kenner 

Applicants respectfully traverse the rejection of claims 1-8, 10-16, 18-26, 28-34, 
and 36 as being anticipated by Kenner. Kennerfails to anticipate each and every 
element of Applicants' claims. 

"A claim is anticipated only if each and every element as set forth in the claim is 
found, either expressly or inherently described, in a single prior art reference." 
Verdegaal Bros. v. Union Oil Co. of California, 814 F.2d 628, 631, 2 USPQ2d 1051, 
1053 (Fed. Cir. 1987); see also M.P.E.P. § 2131. In this case, independent claims 1 
and 19 recite features that Kenner fails to disclose. Accordingly, the rejection is 
improper and should be withdrawn. 

For example, in U 3-9 of the Final Office Action, the Examiner attempts to 
compare the claimed "SM" parameter of Kennerio the "gist" or "trust" of Applicants' 
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performance metric. Distilling an invention to a "gist" or "trust" is inappropriate, even 

under the more lenient obviousness standard. See M.P.E.P. § 2141 .02. Moreover, the 

rejection of the claims is legally deficient because it ignores several elements of the 

claims, such as the requirements that the performance metric is "measured by the client 

between each of the at least two of the content sources," "compar[ed with] the 

performance metrics for the content sources," and "based on requesting the identical 

portions of the content [requested from each of the content sources in the list of the 

content sources]," as recited in claim 1. 

The Final Office Action fails to point to any section of Kenner that discloses or 
teaches that the "SM" parameter of Kenner is measured by the client between each of 
the at least two of the content sources, compared with the "SM" parameters for the 
content sources, or is determined based on requesting the identical portions of the 
content requested from each of the content sources in the list of the content sources. 
Rather, the Final Office Action merely asserts that the presence of the "SM" parameter 
indicates that the clip is enabled for Smart Mirror. This does not support the allegation 
that "[t]he 'SM' parameter is determined upon requesting content." Even if this were 
correct, this does not teach any of the aforementioned features of Applicants' claims. 

For example, determining the 'SM' parameter upon requesting content does not 
disclose that the 'SM' parameter is measured by the client between each of the at 
least two of the content sources. Determining the 'SM' parameter upon requesting 
content also does not disclose that the 'SM' parameter is compared for the content 
sources. Determining the 'SM' parameter upon requesting content also does not 
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disclose that the 'SM' parameter is based on requesting the identical portions of the 

content requested from each of the content sources in the list of the content sources. 

In view of the foregoing, Kenner fails to anticipate each and every element of 
independent claim 1. As such, the rejection of claim 1 is improper and should be 
withdrawn. Independent claim 19, while different in scope, recites similar features to 
that noted above for claim 1 and, therefore, is also allowable over Kenner. 

Claims 2-8, 10-16, 18, 20-26, 28-34, and 36 depend from one of the independent 
claims and also recite additional distinguishing features. Accordingly, the rejection of 
the dependent claims is improper and should be withdrawn. 
III. Rejection Under 35 U.S.C. § 103(a) Based On Kenner and Lumelsky 

Applicants traverse the rejection of claims 9 and 27 as being obvious over the 
combination of Kenner and Lumelsky. A prima facie case of obviousness has not been 
established. 

Claims 9 and 27, in addition to reciting additional distinguishing features, depend 
from one of independent claims 1 and 19. As noted above, Kenner fails to disclose, and 
does not suggest, the claimed "determining" and other features of claims 1 and 19. The 
Final Office Action does not rely upon Lumelsky to cure these deficiencies, and 
Lumelsky does not disclose these elements. 

Accordingly, the Final Office Action has failed to present a prima facie case of 
obviousness with respect to claims 9 and 27, and the rejection of the claims under 35 
U.S.C. § 103(a) should be withdrawn. 
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IV. Rejections Under 35 U.S.C. § 103(a) Based On Kenner and Mandate 

Applicants traverse the rejection of claims 17 and 35 as being obvious over the 
combination of Kenner and Mandato. A prima facie case of obviousness has not been 
established with respect to claims 17 and 35. 

Claims 17 and 35, in addition to reciting additional distinguishing features, 
depend from one of independent claims 1 and 19. As noted above, Kenner fails to 
disclose, and does not suggest, the claimed "determining" and other features of claims 
1 and 19. The Final Office Action does not rely upon Mandato to cure these 
deficiencies, and Mandato does not disclose these elements. 

Accordingly, the Final Office Action has failed to present a prima facie case of 
obviousness with respect to claims 17 and 35, and the rejection should be withdrawn. 
CONCLUSION 

In view of the foregoing, Applicants respectfully request reconsideration and 
reexamination of this application and the timely allowance of the pending claims. 

Please grant any extensions of time required to enter this response and charge 

any additional required fees to Deposit Account 06-0916. 

Respectfully submitted, 

FINNEGAN, HENDERSON, FARABOW, 
GARRETT & DUNNER, LLP. 

Dated: April 20, 2012 By: /C. Gregory Gramenopoulos/ 

C. Gregory Gramenopoulos 
Reg. No. 36,532 
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